SURFACE TRANSPORTATION BOARD
Washington, DC 20423

Office of Economics, Environmental Analysis, and Administration

August 22, 2006

Herb M. Jones

Director, Government Affairs

Dakota, Minnesota & Eastern Railroad Corp.
140 North Phillips Avenue

Sioux Falls, SD 57104

Dear Mr. Jones:

Thank you for your recent letter updating the status of Dakota, Minnesota &
Eastern Railroad Corporation’s (DM&E) plans for complying with the environmental
mitigation conditions imposed by the Board in its February 15, 2006 decision. Ilook
forward to hearing from you following your meetings with two U.S. Army Corps of
Engineers offices concerning Mitigation Measure Number 74.

I would like to clarify one point that you raise regarding the Programmatic
Agreement (PA). You mention in your letter that DM&E is expecting to

resume the identification of historic properties pursuant to the
Programmatic Agreement’s condition soon. The treatment plan for any
adversely effected properties will be submitted for review upon
completion of that survey. And, in preparation of the Compliance Plan we
anticipate initiating face-to-face meetings with the [State Historic
Preservation Officers] during the week of 7 August, to discuss our Section
106 compliance efforts.

In reviewing the terms of the PA, I note that the Surface Transportation Board is
the party responsible for preparing intensive survey and cultural resource reports, and
findings of effect for areas surveyed. See PA, Section A.2. Survey Reports. The Reports
are to include results of literature review, results from intensive and reconnaissance
surveys (to the extent access from landowners is granted), and recommendations
regarding evaluation. Id. Once the Reports are completed, the Board must then provide
the Reports on the surveys to DM&E, the cooperating agencies, the Tribal Historic
Preservation Officers, and the State Historic Preservation Officers for their review and
recommendations of site eligibility.

Upon completion of the Survey Reports by the Board, and review and
concurrence by the parties listed above, the Board must then develop and implement a
Treatment Plan for each property, group of properties, or category of properties



determined to constitute a historic property. See PA, Section B. Treatment Plans for
Historic Properties.

The PA provides that the Board may use an independent third party contractor,
working under the Board’s sole direction, control, and supervision, and at DM&E’s
expense to assist in meeting the Board’s responsibilities set forth in the stipulations to the
PA. See PA at 3. Inote that in your letter, you indicate that you plan on retaining a
third-party contractor, but only for reviewing the railroad’s compliance measures. While
this would comply with Mitigation Measure 146, it would not assist the Board in meeting
its obligations under the PA.

As I know you understand, it is essential that all signatories to the PA comply
with the various stipulations set forth in that document. In reading your letter, it appears
that you contemplate that DM&E would undertake the work and drafting of the Survey
Reports, and possibly even the Treatment Plan(s), which is not consistent with the terms
of the PA as I read them. IfI am misunderstanding your letter, please do not hesitate to
correct my interpretation. Ihave attached a copy of the PA for your reference and
convenience.

I am anxious to clarify this matter at your earliest convenience. Please feel free to
contact me at (202) 565-1545. 1look forward to hearing from you.

Sincerely,

o

Victoria Rutson
Chief, Section of
Environmental Analysis

Enclosure
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